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What are the Laws?
In North Carolina, construction projects are regulated by two statutes—the federal Clean Water Act (CWA) and the North Carolina Sedimentation and Pollution Control Act of 1973 (NC SPCA).  These two statutes have distinct but related purposes.  
Who Enforces the Law?

Two distinct divisions of the North Carolina Department of Environment and Natural Resources (DENR) oversee and enforce the requirements of both statutes. The CWA regulates discharges of pollutants into surface waters and is enforced by NC DENR Division of Water Quality (DWQ). The SPCA regulates land-disturbing activities that have the potential to deposit sediment in adjacent surface waters and is enforced by NC DENR Division of Land Resources (DLR). The Army Corps of Engineers also play a role as they permit and regulate any work done within the stream channel. This includes rerouting or piping a stream, building bridge pillions, stream restorations, etc. To even further complicate the issue several municipalities have created their own local programs that enforces stormwater and erosion control under NC DENR regulations. In the French Broad Watershed these programs are: Buncombe County, City of Asheville, Henderson County, and Haywood County. Any activity that is normally regulated by DLR would be regulated by these local programs. Even if an area has a local program, DWQ still has jurisdiction over the areas waterways.
[image: image1.emf]Understanding who enforces what can be confusing. Here is an example to help clarify the relationships:  If there is a land disturbing activity such as construction then DLR or the local program enforces that activity. If there is a pollution violation in a stream such as sewage then that violation falls under DWQ. Where these agencies overlap for erosion control is when sediment reaches a stream. 
How does the Division of Water Quality Interact with Sediment?

DLR or the appropriate local program can issue a violation for improper erosion control measures, but only DWQ can issue a turbidity violation for muddy water. Turbidity measures the amount of suspended solids, or particles of sediment, that are in the water. The more sediment that is present in the water the higher the Nephelometric Turbidity Units (NTU) reading. Turbidity standards for trout streams, a habitat that is greatly affected by too much sediment, is 10NTUs. 
Due to development and increased areas of disturbed land, most streams become this cloudy or turbid after a decent rain. If you notice a stream or creek with high levels of turbidity after a rain event you can call DWQ to come take a turbidity sample. Unfortunately they might not be able to get to a disturbed site before the sediment drops out of the water, settles on stream bed, and water resumes clarity. However a call to DWQ should still be made, if the water clears before DWQ reaches the stream they can still issue a violation if there is evidence of sediment deposited in the stream. If you are unclear of whether to call DWQ or DLR, then contact the Regional DENR office (828-296-4500) and explain your problem. If you notice a violation in the City of Asheville, Buncombe County, Henderson County, and Haywood County you can directly contact their local programs (see “Who is Responsible for Enforcement” flow chart at the  beginning of this section). 

A Brief Overview of the Sedimentation and Pollution Control Act

Regulation of sedimentation control law in North Carolina is through the Sedimentation Pollution Control Act of 1973 (“SPCA”)
The purpose of the SPCA is to prevent sediment from reaching state waters by requiring the installation and maintenance of adequate sediment and erosion control measures during “land-disturbing activities.”  However, the SPCA is exempt from regulating the following:  
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However, this does not mean these activities can discharge sediment or pollution from their sites into streams. It means that if this happens DWQ has the regulating power, not the local program or DLR. 
What are the basic SPCA Requirements?

1. To keep sediment from entering waterways.
2. To keep sediment from impacting adjacent landowners.
What are the specific SPCA Requirements?
1. An erosion control plan for any disturbed area greater than one acre.
2. Erosion control measures to prevent offsite or in-stream sediment.
3. Some type of buffer to prevent sediment from entering a stream.
4. Ground cover established within 21 days of the completion of any phase of grading. 
Water Quality Classifications for North Carolina
All surface waters in North Carolina are assigned a primary classification by the NC Division of Water Quality (DWQ). All waters must at least meet the standards for Class C (fishable / swimmable) waters. Supplemental classifications may be added to the primary classifications to provide additional protection to waters that are more sensitive or have special uses or values.

DWQ PRIMARY SURFACE WATER CLASSIFICATIONS

Class
Best Uses
C
Aquatic life propagation/protection and secondary recreation.

B
Primary recreation and Class C uses.

WS
Water Supply watershed.  There are five WS classes ranging from WS-I through WS-V.  WS-I provides the highest level of protection and WS-IV provides the least protection. WS classifications are assigned to watersheds based on land use characteristics of the area.  Each water supply classification has a set of management strategies to protect the surface water supply. A Critical Area (CA) designation is also listed for watershed areas within a half-mile and draining to the water supply intake or reservoir where an intake is located. WS waters are also protected for Class C uses. 
· WS-II-V: For a comprehensive list of regulations visit http://h2o.enr.state.nc.us/admin/rules/rb040103.pdf
DWQ SUPPLEMENTAL CLASSIFICATIONS
Class
Best Uses

Sw
Swamp Waters:  Recognizes waters that will naturally be more acidic (have lower pH values) and have lower levels of dissolved oxygen.

HQW
High Quality Waters:  Waters possessing special qualities including excellent water quality, native or special native Trout Waters, or Critical Habitat areas. ORW, WS-I and WS-II are HQW by definition.

ORW
Outstanding Resource Waters:  A subset of HQW, unique and special surface waters that have excellent water quality and have exceptional ecological or recreational significance.  

NSW
Nutrient Sensitive Waters:  Areas with water quality problems associated with excessive plant growth resulting from nutrient enrichment.

Tr
Trout Waters:  Provides additional protection for freshwaters that have conditions to sustain natural trout propagation and survival of stocked trout.

· 25 feet of buffer

· 10 NTU limit for turbidity
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